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L INTRODUCTION

Since the very day of the election at issue in this election contest, Intervenor-
Respondent Washington State Democratic Central Committee ("WSDCC") has sought
documents from King County relating to the election, the processing of ballots and the
manner in which the county determined which ballots were properly cast and which were
not. Although the county has produced some of those materials, the process has been slow,
time-consuming, and expensive. WSDCC has diligently sought documents that even King
County itself concedes are directly relevant to this election contest. Yet, to date, King
County has been unable to timely produce those materials.

At the same time, Petitioners seek to depase the two highest-ranking election
officials at King County (Mssrs. Logan and Huennekens) and insist on moving forward with
those depositions immediately. King County, in response, demands that the witnesses be
deposed only once and by all parties at the same time. WSDCC respectfully submits that
neither Petitioners' right to take these two depositions, #or the witnesses' preference to avoid
multiple depositions, should operate to prejudice WSDCC. The documents sought by
WSDCC are plainly relevant — indeed of central importance to this case. WSDCC has
diligently pursued those materials with every tool available to it short of [itigation. King
County's inability to timely produce those materials prior to the date on which Petitioners
insist that the depositions oceurs is unfortunate, but is not a circumstance for which WSDCC
is responsible. WSDCC respectfully submits that it should not be prejudiced as a result.

King County's Motion for Protective Order re; Depositions of Dean Logan and Bill
Huennekens (the "Motion") seeks a protective order either requiring the depositions to occur
as currently set (and foreclosing WSDCC — or any other party — from deposing these

witnesses again after King County completes its document production) or, in the alternative,
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quashing the deposition notices and resetting the depositions to occur after King County
completes its document production. WSDCC does not oppose the motion in its entirety.
WSDCC does not oppose the request by King County to require that these two witnesses be
deposed only once by all parties. WSDCC does, however, oppose the request for an order
requiring it to depose these witnesses despite the failure of these witnesses (and their county
employer) to timely produce relevant documents prior to the deposition. Finally, and in the
alternative, the motion asks the Court to quash the depositions of Mssrs. Logan and
Huennekens and to "reset[] those depositions on dates that would allow all parties adequate
time to prepare for the depositions." Motion at 2. WSDCC does not oppose this request.

II. FACTUAL BACKGROUND

A.  WSDCC Has Diligently Pursued — But Has Not Received — Relevant
Documents from King County from the Qutset of This Election Contest.

After the filing of this election contest, WSDCC immediately sought production
from King County of relevant documents. Declaration of Kevin . Hamilton in Support of
Washington State Demacratic Central Committee's Response to King County's Motion for
Protective Order re: Depositions of Dean Logan and Bill Huennekens (*Hamilton Decl.")

{ 4. Petitioners' claims in this election contest have focused, to a significant extent, on
activities occurring in King County. Petitioners have alleged not only that "illegal votes"
were cast in King County, but also that King County elections officials engaged in
irregularities and improper conduct in the administration of the 2004 General Election.
From the outset, these claims were framed in general terms and without specific
identification of specific "illegal voters" alleged to have improperly been allowed to vote or

specific identification of how the alleged irregularities or improper conduct was material to
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the result of the election within the meaning of either RCW 29A.68.070 or
RCW 29A.68.110. Id

While WSDCC was able to identify certain categories of documents likely to be
relevant to the contest from the outset (and requested those matertals), other categories of
some of the most important documents could not be requested until Petitioners provided
WSDCC with a specific identification of the alleged "illegal voters” or votes that were
otherwise improperly cast as a result of alleged irregularities or misconduct by election
officials. /d 5. WSDCC immediately served discovery requests on Petitioners seeking
such specific information. Id Although Petitioners responded to the discovery by
producing boxes of responsive material, they failed to respond to the interrogatories that
sought a list of the alleged illegal voters or votes otherwise improperly cast as a result of
alleged irregularities or misconduct by election officials. /d. Ouly after a series of Rule 37
discovery conference did Petitioners finally — on March 3 — produce a list of alleged illegal
voters or voters otherwise improperly cast a result of alleged irregularities or misconduct by
election officials. /d.

WSDCC immediately broke down that list by county and served a series of Public
Disclosure Act ("PDA") requests (the most expeditious way to obtain responsive materials
from the counties since it requires either a response within five days or a response within
five days indicating when the documents will be made available} seeking the actual evidence
that would be relevant to whether these voters actually voted. Jd 16, Thus, WSDCC
sought copies of the poll book pages, the absentee ballot envelopes and the provisional
ballot envelopes on which the names of these alleged illegal voters appears. As WSDCC
(and even King County itself) has noted in a variety of court filings, only by examining

these materials — not after-the-fact voter crediting databases that are riddled with errors —
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can it be actually determined whether Petitioners' allegations are actually supported by
evidence. As is described more completely in the supporting Hamilton Declaration, the
responses from various counties to whom these requests were directed have vividly
demonstrated the importance of these source documents (rather than relying on after-the-fact
voter crediting efforts). Id 7 & Ex. C.

The number of alleged illegal votes and or votes affected by potential election
official error or misconduct is significantly larger in King County. Nonetheless, the need for
the source documents — the poll book pages, the absentee ballot envelopes, and the
provisional ballot envelopes - is equally, if not more, compelling. Nor was the request a
surprise to King County officials as they were advised by WSDCC counsel long ago of the
critical importance of these materials. /d 8. (Indeed, in prior court filings, King County
itself has noted the importance of these materials).

In addition, King County cancelled registrations of large numbers of voters in the
months preceding the 2004 General Election and later rejected thousands of provisional
ballots. WSDCC has sought documents relating to those registration cancellations and
rejections as improper cancellations or provisional ballot rejection could constitute offsetting
election official errors relevant to Petitioners' allegations in this contest. Jd 9.

Similarly, King County's processing of provisional ballots is one of Petitioners'
claims. Of course, Petitioners complain about provisional ballots that they contend were
improperly accepied, WSDCC has sought information about provisional ballots that King
County rejected. Id. King County's initial canvassing report described approximately 1,700
provisional ballots as rejected. After the filing and scrutiny associated with this election, the
county revised its report and reported over 4,000 rejected provisional ballots. WSDCC only

recently that the initial report of 1,700 rejected provisional ballots had been increased to
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approximately 5,000, and new categories of rejected ballots appeared, obtaining a copy of
the amended report from an online media source. /d A significant portion of those ballots
were labeled "needs further research.” King County has yet to produce documents that
relate to or can explain the meaning of this categorization of the materials. /d.

As this history demonstrates, WSDCC has diligently pursued these critical materials
from King County. But until WSDCC has obtained and had a fair opportunity to review
these materials from King County, it is not in a position to responsibly take the depositions
sought by Petitioners of the two highest-ranking and key election officials in King County.
WSDCC has no objection to Petitioners' taking of these two depositions, nor to the principle,
in general, that the deponents ought be subjected to only one deposition - but neither
Petitioners' right to depose the witnesses nor the witnesses preference to avoid multiple
depositions should operate to deprive WSDCC the opportunity to depose the witnesses
based on documents that the witnesses themselves (and their county employer) has failed to

produce to WSDCC.

B. The Specific Categories of Documents Sought by WSDCC Are Critical to
the Fair and Accurate Resolution of This Election Contest.

The specific categories of documents sought by WSDCC are plainly relevant and
critical to this election contest and necessary for WSDCC to responsibly depose Mssrs.
Logan and Huennekens. The documents that are outstanding and the dates on which

WSDCC requested them are as follows:

1. Documents Regarding Alleged Illegal Felon Voters, Deceased
Yoters, or Double Voters.

On March 3, 2005, Petitioners provided to WSDCC (for the first time) a list of their
alleged illegal felon, deceased, and double voters. WSDCC promptly issued PDA requests

to the counties in which these voters were alleged to have voted, including King County, on
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March 8, 2005. See Declaration of Donald J. Porter in Support of Motion for a Protective
Order ("Porter Decl."}, Ex. C. WSDCC scught the poll book pages or absentee or
provisional ballot envelopes signed by the individuals on Petitioners' list. These documents
are crucial to determining whether any given individual voted at all, let alone cast an illegal
vote. For example, Petitioners alleged 13 illegal felon votes in Whatcom County. However,
the documents provided by Whatcom County revealed that six of the voters were entitled to
vote and others did not vote at all. See Hamilton Decl., Ex. C.

King County at first responded without providing a date by which it would produce
the requested information. See Porter Decl., Ex. D. It then represented, during the parties'
conference call regarding this Motion in the morning of March 22, 2005, that it would have
the documents ready by April 15, 2005. Now, in this Motion, filed in the afternoon of
March 22, 2005, King County represents that the documents will be ready March 25, 2003.
WSDCC is certainly encouraged by the forward motion in King County's ever-shifting
estimates, but the fact remains that as of this date, WSDCC has not received the docurnents,
and prior experience suggests that it is likely that even if King County produces documents
on March 25, 2005, they likely will not be complete and at least some follow up will be
needed. Further, Petitioners provided supplemental lists with over 40 additional names on
March 21 and 23, 2005. WSDCC must request the same information from King County for
these names {and did so within 24 hours of receiving Petitioners' updated disclosures).
While it is not King County's fault that Petitioners continue to change the lists of allegedly
illegal votes on which they intend to rely, it is rather plainly not WSDCC's fault either, and
WSDCC should not be penalized by being forced to take depositions blind.
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