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Petitioners submit this trial brief in anticipation of the trial of this action, set to

commence on May 23 , 2005.

I. 
The basic facts are by now well known to the Court. 

ballots cast in Washington s general election on November 2, 2005 showed Dino Rossi to

have received the most votes for the office of Governor. Because the margin 

election was less than 2 000 votes (out of some 2.9 million votes counted) and less than

one half of one percent of the total number of votes cast for the two candidates, the

Secretary of State ordered a mandatory machine recount pursuant to RCW 29A.64.021 (a).

After the machine recount, Rossi led Gregoire by 42 votes statewide. Gregoire applied for

a 'manual recount pursuant to RCW 29A.64.011. The manual recount gave 

Gregoire by a margin of 129 votes.

The 39 counties certified their final election results to the Secretary of State during

December 2004, pursuant to RCW 29A.60.230 and WAC 434-262-080. The Secretary of

State transmitted the results to the Speaker of the House of Representatives pursuant to the

Wash. Const. art. III, ~ 4. On January 10 2005 , the presiding officers of both houses of

the legislature delivered a Certificate of Election to Gregoire. , 2005 , the

Petitioners filed their Election Contest Petition and the first of numerous affidavits of

electors in accordance with RCW 29A.68. 011 et seq.

The change in the election result in the manual recount was largely attributable to

changes in the results in King County, the largest and the most heavily Democratic county

in the state. According to the results ofthe initial count in King 

59% of the votes cast for either Gregoire or Rossi. , King County

counted an additional 941 votes cast for the two candidates, of which King County counted

593 , or 63%, for Gregoire. In the manual recount, King County counted another 537

additional ballots cast for the two candidates, of which King County counted 358, or
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66. , for Gregoire. At each count, Gregoire s percentage of the newly discovered votes

increased.

Subsequent discovery has revealed that the counties, principally but not exclusively

King County, counted hundreds of votes cast by persons who were disqualified from

voting as felons, and a smaller but significant number of persons who voted twice, or who

voted using the voter names and registrations of persons who had died prior to the election.

Discovery has also confirmed what the press reports were indicating, that King County'

election processes, and its compliance with its processes, were grossly inadequate. Many

felons were permitted to vote. More than a thousand votes were cast by persons whom

King County had failed to ensure were qualified and registered voters, and whose identities

can not now be determined. These votes, like those of felons, double voters, and

deceased" voters, were illegal.

King County officials have also testified that they knowingly falsified a critical

Mail Ballot Report that formed part of the basis for its certification of results to the

Secretary of State. King County officials stated on the report that the number of 

ballots received exactly equaled the number counted plus the number rejected, when in fact

they knew that they had not tracked the number received and that the number listed on the

report as received was merely the sum ofthose counted and those rejected. 

certification, and in fact many weeks after the commencement of this election contest

King County was still discovering uncounted absentee ballots. , King

County' s Director of Records, Elections and Licensing Services Division, has admitted the

effect of the flaws in King County s election processes:

Q. 
in King County were accurate within 129 votes?

A. 
more than 129 in King County so--

Q. 
returns in King County were accurate within 129 votes?
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, I do not.

Deposition of Dean Logan, at 225.

II. 
Petitioners will offer evidence of the following at trial:

The counties counted 883 votes of felons whose civil rights had not been
restored. Of these, 711 were cast and counted in King County, which went
57.66% for Gregoire (among all candidates) in the general election.

The counties counted 16 votes cast by persons who cast more than one ballot in
the State of Washington.

The counties counted 47 votes cast in the name of voters who were deceased at
the time of the election.

The counties counted 3 votes cast by persons who also voted in another state.
King County counted 2 such votes, and Kitsap County counted a third.

Two voters unlawfully cast ballots in Lewis County in the names of other
registered voters.

King County counted more than a thousand ballots in the poll site ballot
counting devices ("Accuvote machines ) in excess of the number of individuals
who signed the precinct poll books to cast their vote at the precinct poll sites.
King County believes that approximately 785 of these "excess votes" may be
accounted for by voters who signed the provisional ballot poll book pages but
who did not return their provisional ballots to the election workers as required
by law. Many of these persons, if indeed they are the persons who obtained
provisional ballots and put them in the Accuvote machines, were unregistered

. had , or were otherwise ineligible to
vote.

King County tabulated 875 absentee ballots in excess of the number of absentee
ballots that it received and verified.

Pierce County counted approximately 164 provisional ballots that voters
unlawfully passed through the precinct ballot counting devices before Pierce
County investigated and determined that the voters were properly registered
and had not otherwise voted in the election.

Pierce County counted approximately 135 ballots in excess of the number of
lawfully registered voters who actually voted. As 
identifying information for these voters cannot be determined because it is not
possible to associate the ballots with any identifiable voter.

In addition, the evidence will show that after it certified its election results to the Secretary

of State in December, 2004 , after the commencement of this election contest 
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King County discovered 95 absentee ballots that it had never opened or counted, primarily

from precincts that Rossi won, and Pierce County discovered an additional 64 such

uncounted ballots.

Neither Petitioners nor any other party will be able to offer evidence proving with

certainty, on a ballot by ballot basis, for which candidate these various illegal or

erroneously counted votes were cast. As a consequence, both Petitioners and the WSDCC

will (ifnecessary ) offer expert testimony statistically analyzing the illegal or erroneously

counted votes on a precinct by precinct basis to determine the likely distribution of the

illegal or erroneous votes among the candidates, and then deducting from the total votes

for each candidate the illegal or erroneous votes shown to have been cast for each

candidate. Petitioners will ask the Court at the conclusion of the 

issuance of the certification of election to Gregoire, on the ground that, after deduction of

illegal votes from both candidates, the evidence shows that Rossi received more legal votes

than Gregoire, and on the alternative ground that as a consequence of the errors, neglect

omissions and misconduct of election officials, the true outcome of the general election for

the office of Governor cannot be known.

III. 

Illegal Votes Cast by Identifiable Voters.

Petitioners will offer evidence proving that the county auditors together counted

some 800 illegal votes of identifiable voters.

Felon Voters.

The Constitution disqualIfies any person from voting who has been convicted of an

infamous crime and whose civil rights have not been restored. Wash. Const. art. VI, ~ 3.

Petitioners will prove at trial that some 883 such persons voted in the general election.

1 In the view of Petitioners, the law requires that where election officials, through error
neglect, omission or wrongful conduct, make it impossible to determine who actually
would have won the elections based solely on legal and properly counted votes, this Court
must vacate the issuance of the Certificate of Election.
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Petitioners will offer evidence as to each voter, consisting variously of Judgment and

Sentence Reports, Convicted Felon Reports, criminal file docket entries, letters revoking

voter registrations, and certifications from the Secretary of State, the Indeterminate

Sentence Review Board, the Department of Corrections, the Office of the Governor, and

the Office of the Administrator of the Courts regarding the absence of evidence of a

restoration of civil rights. Petitioners are hopeful that much of this evidence 

offered through stipulation.

Persons Who Voted More Than Once.

Petitioners will offer evidence of eight instances in which a voter cast more than

one vote in the general election. To prove these facts, Petitioners will offer the poll book

pages or provisional ballot or absentee ballot envelopes in each precinct in which the voter

in question cast votes.

Persons Who Voted in the Name of a Deceased Person.

Petitioners will offer evidence that 47 voters statewide voted in the name of a

person who, though perhaps properly registered at one time, was deceased on the date of

the general election. As proof, Petitioners will offer copies of the appropriate poll book

page or provisional or absentee ballot outer envelope, and a certified copy of the death

certificate for that voter.

Other Categories of Identifiable Illegal Voter.

Several voters voted in this election and in another state. In Lewis County, two

persons cast ballots in the name of other persons who were lawfully registered voters.

Illegal Votes Cast by Persons Who Cannot Be Identified.

As a consequence of the errors, omissions, neglect and misconduct of election

officials, some counties, but most prominently the director of King County Records

Elections and Licensing Services, counted many hundreds of votes that were cast by

persons who never signed the poll books , and whose identity is unknown. 
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some of these votes, it is possible to speculate, based on poll book signatures, who might

have cast some of the votes. The testimony will show, however, that the counting ofthese

votes was the result of King County s failure to take simple precautions that would have

prevented the erroneous counts, and a widespread breakdown in compliance with the

statutory and administrative procedures that, if followed, would have assured that the

election results are reliable.

The Process of Voting, Counting and Reconciliation.

To appreciate the illegality of these excess or unknown votes, it is helpful to

understand the process of voting, counting and reconciliation on and after election day.

These processes are governed by detailed provisions of the Elections Code, Ch. 29A RCW

and the Secretary of State s regulations governing elections, which appear at WAC

434-208 to -381.

Poll Site Voting.

Shortly before election day, the county auditor provides to each precinct a poll

book, which is in essence a list of the persons who were registered to vote in the precinct

as of the cut off date for registration for the election in question. 140; RCW

29A.44. 11 0; 253-020. The poll book also 

registered voters had requested an absentee ballot as of the day the poll book was prepared.

Under the Elections Code, every registered voter who appears at his or her precinct polling

place to vote on election day must sign the poll book next to his or her name. RCW

29A.44.21O. The precinct election officer then tears the stub off of the next ballot in order

issues the ballot to the voter, and writes the number of the ballot stub by the voter s name

in the poll book. The voter marks the ballot and, in King County, inserts the ballot into the

Accuvote machine. If the ballot is somehow spoiled before being counted, the precinct

election officer may issue a new ballot to the voter, but must retain the spoiled ballot. 

the Accuvote machine will not accept and count a marked ballot, or if a voter is unwilling

PETITIONERS' TRIAL BRIEF - 6
SEA 1645929vl 55441-4

Davis Wright Tremaine LLP
LAW OFFICES

2600 Century Square. 
Seattle , Washington 98101- 1688

(206) 622-3150 . Fa." (206) 628-7699



to use the Accuvote machine, the precinct election officer places this "uncounted ballot" in

a separate bin on the side of the Accuvote machine, to be counted later at the county

counting center. The number of persons signing the "registered voter" section of the poll

book (and the number of ballots issued to such voters) should equal the number of votes

counted in the Accuvote machine plus the uncounted ballots (also called "add-ons ) in the

add-on bin alongside the Accuvote machine.

Provisional Ballots.

Precinct election officials are required to provide a "provisional ballot" to any voter

who appears at a precinct to vote, but (a) whose name does not appear in the precinct poll

book, or (b) who is shown in the poll book as having requested an absentee ballot but who

now wishes to vote at the precinct poll site, or (c) who cannot provide identification if

identification is requested. RCW 29A.04.008(5); WAC 434-253-043.

A voter who wants to vote by provisional ballot prints his or her name and address

in a blank section of the poll book reserved for provisional ballot voters, and must sign the

poll book next to his or her printed name. WAC 434-253-043. The voter is then given a

provisional ballot, a security envelope, and a larger provisional ballot outer envelope. Id.

The voter may mark the ballot, and is then required (and should be instructed) to insert and

seal the marked ballot in the blank security envelope, to place the security envelope in the

outer envelope, and to return the provisional ballot to the precinct election officer. Id. The

precinct election officer is then to ensure that blank lines on the provisional ballot outer

envelope are filled in with the information necessary to enable the county subsequently to

verify the voter s status: name, signature, address , date of birth, and other information.

WAC 434-253-045. In King County, the 

the precinct election officer is to again write the name of the voter and the precinct number

at which the voter is voting. 

cast by registered voters, the law requires the county auditor before counting the ballot to
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investigate and verify that the voter is registered to vote and has not otherwise voted in the

election. The precinct election officer 

provisional ballot container, to await subsequent investigation and verification. 

container is separate from the container holding the machine counted ballots, and separate

from the container holding the "add-on

" - 

i. e. the marked but uncounted 

ballots.

The provisional ballot itself bears no indication of the identity of the voter. Once

the ballot is separated from the outer envelope, it cannot be retraced to any voter. It is

therefore critical that the marked ballot not be separated from the outer envelope and that

the ballot not be counted before completion of the process 

In particular, it is critical that the provisional ballot not be separated from the outer

envelope and counted at the polling place.

Reconciliation.

The process of reconciliation of the number of ballots issued, the number of voters

signing the poll books, and the number of votes cast is a critical part of the election

because, as the Secretary of State has testified, it is the only protection against someone

stuffing the ballot box. When the polls close, the precinct election officers prepare ballot

accountability sheets, by which the precinct election officers are to reconcile the total

number of ballots issued with the number of signatures in the poll book, and with ballots

counted in the Accuvote machine, uncounted ballots, spoiled ballots, and the as yet

uncounted provisional ballots. WAC 434-262-203

, -

204. The precinct election officers

then deliver the poll books, the ballot accountability worksheets, uncounted ballots, spoiled

ballots, provisional ballots , the Accuvote tape and the counted ballots to the county

auditor s canvassing center. One of the immediate tasks of the canvassers is to 

label from every provisional ballot outer envelope, and to affix the provisional ballot label

to a blank space on provisional ballot label sheets that have been preprinted for that
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purpose. If the provisional ballot outer , the

canvassers write as much identifying information as possible in an empty label space , as a

surrogate for the label. The number of filled label spaces then should correspond to the

number of provisional ballots delivered from the precincts.

With respect to provisional ballots, election workers then compare the information

on the outer envelope to voter registration and voter crediting records. 

investigation the election worker determines that the voter is registered and has not already

voted, the worker removes the security envelope from the outer envelope, removes the

ballot from the security envelope , and runs the ballot through a counting machine. The

regulations require the County to retain the provisional ballot outer envelopes. WAC 434-

253-049.

Absentee Ballots.

The law requires that each county issue an absentee ballot to each registered voter

requesting one. The county determines before mailing or issuing the ballot that the voter

requesting the ballot is registered. The county mails out or issues a ballot, a security

envelope, and an outer envelope on which is preprinted the voter s name, address, and

precinct number. The outer envelope also bears a preprinted ballot 

the county, when the ballot is returned, to match the ballot with the voter s voter

registration number. The absentee voter marks the ballot, seals it in the security envelope

seals the security envelope in the outer envelope, signs and dates the outer envelope, and

mails the envelope back to King County. WAC 434-240-190 to -200.

King County Alone Counted More Than a Thousand Votes in
Excess of the Number of Persons Who Signed the Poll Books to
Cast Their Votes at the Precinct Poll Sites.

The evidence will show that King County counted more than a thousand votes of

persons who should not have been permitted to vote at precinct poll sites. 

precincts, the number of votes counted in the Accuvote machine was greater than the
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number of persons signing the regular section of the poll book. King County' s final

Polling Place Reconciliation Summary showed that in the precincts in which there was a

positive discrepancy , in other words, the Accuvote machine counted more votes

(including add-ons) than there were registered voter signatures in the pertinent poll 

the combined positive discrepancy was more than 1 100 votes. There were , in other

words, more than 1 100 more votes than there were corresponding voters.

One possible explanation for these excess votes was crossover voting. Generally,

several precincts share one polling place. It 

registered to vote and who signed the poll book in one precinct was given 

different precinct in the same polling place. Poll workers did 

event had occurred, however. Another possibility was that a voter who never signed a poll

book was nonetheless given a ballot. Still another was that persons who were not

registered in the precinct, or whom the poll books showed to have requested an absentee

ballot, were given provisional ballots, marked them, and then, in violation of the law (and

in violations of instructions given to them, if the precinct election officers were doing their

job) inserted the provisional ballots directly into the Accuvote machines. Such ballots

would have been counted in the Accuvote machine even though the persons were not then

lawfully permitted to vote, and would have been counted before King County could verify

that the persons casting the ballots were registered to vote and had not already voted.

Once the ballots in this situation were separated from the provisional ballot outer

envelope, it became impossible to know the identity of the person casting the ballot and

therefore impossible to verify that the person casting the ballot was registered and had not

already voted. Bill Huennekens , King County' s Superintendent of Elections, was aware of

these discrepancies, and was aware that the King County canvassers were unable to

reconcile the voting records - that, in his words, it was a "difficult canvass" - but he did

not advise the canvassing board either of the magnitude of the discrepancies, or that the
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canvassers were unable to reconcile them, before King County certified the election results

to the Secretary of State.

Belatedly, King County attempted to quantify the aggregate extent of the

discrepancies , and to identify who might have cast provisional ballots in the Accuvote

machine. The evidence , 2005 (long after

the manual recount, and probably after the issuance of the Certificate of Election) King

County officials prepared a spreadsheet listing 348 instances in which, in certain precincts

poll workers or inspectors had indicated on the poll book covers or elsewhere that they

believed voters had improperly put provisional ballots through the Accuvote machine.

This information had been known to poll workers and to the King County canvassing crew

before King County certified its results to the Secretary of State, but no one had bothered

to aggregate the data. Still later, King County officials prepared a second spreadsheet

derived from the inspection of data in a different set of precincts, in which, King County

speculated, the positive discrepancies might have been the result of voters casting

provisional ballots in the Accuvote machine. This second spreadsheet showed 437

instances in which voters might have put provisional ballots through the Accuvote

machines. By attempting to 

had signed the provisional ballot section of the poll books, but for whom King County had

no provisional ballot envelope label, and therefore no provisional ballot outer envelope

returned from a person who had been issued a provisional ballot, King County attempted to

make a guess as to who might have run their provisional ballots through the Accuvote

machine. If these , King County credited them with having voted

although in fact it was not possible to know whether or not they had voted. 

2 WAC 434-253-060 requires the county auditor to credit all registered voters who receive
a ballot as having voted, irrespective of whether they actually cast the ballot. 
crediting is performed to prevent double voting and to comply with the law requiring that
the registration of a voter who fails to participate in a certain number of consecutive
elections be cancelled.
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provisional ballot crediting process, however, King County discovered that some 180 of

the persons whom it speculated might have improperly run provisional ballots through the

Accuvote machine on election day were in fact not registered to vote, or were for some

other reason disqualified from voting, and that more than a hundred had already been

credited with having cast a ballot in the election.

Notwithstanding that King County did not prepare these spreadsheets until after the

issuance of the certificate of election, Bill Huennekens knew that these discrepancies

existed and that the discrepancies were significant before the initial certification of the

election on November 17 , and long before King County certified the results 

recount to the Secretary of State. Even though only 42 votes statewide separated the 

candidates at the conclusion of the machine recount, Mr. Huennekens did not report these

significant discrepancies to the King County canvassing board so that the canvassing board

could investigate and resolve them. Thus, King County certified returns that included

large numbers of illegally cast ballots 

of State testified that he relied on canvassing boards to investigate and resolve

discrepancies in their counties prior to certifying their county returns, and that explanations

of discrepancies should be part of the reports given to the canvassing boards.

King County could have avoided this problem entirely through any number of

simple and expedient measures that either would have prevented provisional ballots from

being counted by the Accuvote machine or would have permitted the precinct election

officers or canvassing team to identify the provisional ballots that went through the

Accuvote machine and to deduct them from the appropriate vote totals. 

simplest device would have been to print the provisional ballots on colored paper stock. 

at the end of election day the Accuvote machine contained colored ballots, those could

have been readily removed, and the votes shown on those ballots could have been deducted

from the vote totals before certification of the election results to the Secretary of State.
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King County was in fact encouraged to adopt this procedure by the King County Citizens

Oversight Committee (a special committee created as a result of previous problems in King

County' s election administration), which prepared a report containing recommendations to

avoid problems that were foreseeable in elections. King County s election director knew

about the warnings and recommendations, but chose not to take the recommended steps to

prevent provisional ballots from being cast directly into the Accuvote machines.

King County Counted 875 Absentee Ballots in 
Credited With Having Cast Absentee Ballots, and Knowingly
Concealed This Information From the Secretary of State.

Absentee ballots are treated differently than provisional or regular poll site ballots

and are credited differently. King County will only mail an absentee ballot to the address

of a voter who is registered and who requests an absentee ballot. 

are collected daily from the post office and are delivered to a vendor, PSI Group, Inc.

which, in an automated process, scans the bar codes on the absentee envelopes, sorts the

envelopes into batches by legislative district, and for each batch produces a simple batch

data file identifying all of the Absentee Voter Identification (AVID) numbers of the ballots

in the batch. The batches and batch data files are then delivered 

assigns a batch number to each batch, and loads the data file into its computer system.

When the data is uploaded, the computer reports the number of ballots contained in the

electronic record of the batch. 

the original count. The batch slip follows the batch through 

During the upload, the computer automatically matches the A 

voter s voter registration information in the King County database. The computer system

then automatically rejects some ballots based on certain criteria. King County workers

physically remove the rejected ballots from each batch. All voters whose ballots are not

rejected at this stage are credited with having returned an absentee ballot King County

workers sitting at computer screens then verify signatures, and sort into separate bins the
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ballots which are unsigned, for which there is no signature on file, or if the signature on

file does not match the signature on the ballot. The verifiers record that number on the

batch slip as the number rejected and record the number accepted as well.

Ballots are then sent to the openers, who open the envelopes and remove the

ballots, which are separated from the absentee ballot outer envelopes. 

condition are sent to be counted. Ballots that are damaged, too lightly marked, or marked

in a way that the Accuvote machines will not recognize are sent for enhancement or

duplication, and then sent separately to be counted. Ballots containing write-ins are also

removed and form a new batch. Other ballots are removed and sent to the 

board for its consideration. Empty envelopes are also 

batch slip the number of ballots that fall within those categories and subtracts those

numbers from the amount the verifier indicated were accepted. The result is recorded on

the batch slip as the amount ready to tabulate.

The ballots are then given to a tabulator who places the ballots in an Accuvote

machine that counts the ballots. Ballots rejected by the Accuvote machine because 

were damaged, contained stray marks, or for any other reason are removed for duplication

or enhancement are sent to the canvassing board. The tabulator records on the batch slip

the number of ballots falling into each such category. The Accuvote machine then

produces a report indicating the number of ballots that were tabulated. The tabulator

records that number on the batch slip, too.

Evidence of these King County absentee ballots will show several things. First

according to King County' s records (both batch slips and electronic records), discrepancies

as to the number of ballots accounted for at each stage of the processing 

opening, and tabulation - demonstrate a lack of control and management of absentee

ballots.
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Second, the crediting of absentee voters is an automated process. 

automatically credited with voting in any instance in which an absentee ballot is returned

and the electronic record is not manually marked with a challenge code (such as occurs

when a signature does not match during the verification process). Thus, the evidence will

show, the voter crediting data reliably indicates who voted valid absentees in the election.

Third, the evidence will show that King County officials counted 875 more

absentee ballots than there were voters who were credited with having voted. There is no

explanation for these excess ballots other than that some ballots were counted that should

not have been. These ballots may have been from voters whose registrations had been

cancelled, or who did not sign their ballots, or who had no signature on file and were

therefore not properly registered. Or they may have been fraudulently cast 

no way to know what ballots were counted or how they got to the Accuvote machine.

Fourth, there is a pattern to the discrepancies in absentee crediting. Garth Fell

King County s assistant superintendent of elections for ballot processing and delivery

(responsible for processing absentee ballots), testified that if there were any human errors

in the absentee crediting process, they should be random. In King County, however, the

precincts with the largest discrepancies show a pattern. The two precincts with the largest

positive discrepancy (more absentee ballots counted than voters credited with casting

absentee ballots) are precincts in which Rossi won only 22% of the vote. The two

precincts with the largest negative discrepancy (fewer absentee ballots counted than voters

credited with casting absentee ballots) are precincts in which Rossi received the majority

of votes. Fell could not explain 

Fifth, King County knew prior to its certification of its election results to the

Secretary of State that it could not account for the number of absentee ballots that had been

returned by voters. Nicole Way, King County' s absentee ballot supervisor, has testified

that she and Mr. Fell , her supervisor, discussed the fact that they could not determine the
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number of absentee ballots returned. Although Fell and Way could not reconcile the

absentee ballots because they could not determine the true number of absentee ballots

returned, they prepared King County s Mail Ballot Report for the canvassing board

providing information that they knew was false. Rather than inform the canvassing board

of the serious discrepancies in their absentee ballot auditing, Fell and Way falsely reported

on the Mail  Ballot 
of ballots counted plus the number rejected. , Bill

Huennekens, knew the report was false. They submitted the Mail  Ballot 
canvassing board on certification day as a report on which the canvassing board relied to

certify the returns from King County.

King County s falsification of the Mail  Ballot 
566 000 of the 898 000 King County voters in the general election voted by absentee

ballot. In addition, if King County is unable to keep track of its absentee ballots, it

becomes a simple matter for anybody with access to a county Accuvote machine to stuff

the ballot box. Furthermore, the falsification of the Mail  Ballot 
hide the fact that uncounted valid absentee ballots had been lost. Numerous King County

witnesses testified that in late March and early April of 2005 , King County found

uncounted valid absentees from the November election. At least 95 such ballots were

found - most from precincts in King County in which Rossi received the majority of votes.

Because these ballots were neither counted nor rejected, if the Mail  Ballot 
accurately indicated the total number of absentee ballots returned, the canvassing board

would have known prior to certification that there were unaccounted for absentee ballots.

The canvassing board would have had the opportunity to investigate, find, and count the

ballots prior to certification. Without a true accounting of 

returned - as is required by the law 

least 95 valid absentee ballots) and escape detection.
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IV. LEGAL 

Causes of Action.

Petitioners contest the election under two distinct but occasionally overlapping

statutes: RCW 29A.68.011 , and RCW 29A.68.020.

Claims Under RCW 29A.68.011.

RCW 29A.68.011 provides in pertinent part:

Any justice ofthe supreme court, judge ofthe court of
appeals, or judge of the superior court. . . shall , by order
require any person charged with error, wrongful act, or
neglect to forthwith correct the error, desist from the
wrongful act. . . and to do as the 
cause forthwith why the error should not be corrected. . .
whenever it is made to appear to such justice or judge by
affidavit of an elector that:

(1) An error or omission has occurred or is about to occur
in printing the name of any candidate on official ballots;

(2) An error other than as provided in subsections (1) and
(3) of this section has been committed or is about to be
committed in printing the ballots; or

(3) The name of any person has been or is about to be
wrongfully placed upon the ballots; or

(4) A wrongful act other than as provided for in
subsections (1) and (3) of this section has been
performed or is about to be performed by any election
officer; or

(5) Any neglect of duty on the part of an election officer
other than as provided for in subsections (1) and (3) of
this section has occurred or is about to occur; or

(6) An error or omission has occurred or is about to
occur in the issuance of a certificate of election.

RCW 29A.68.011 (emphasis added). RCW 29A.68.011 broadly authorizes the court to

grant relief to prevent or correct errors whenever any election officer has performed a

wrongful act or has engaged in any neglect of duty (subsections (4), (5)) or whenever an

error or omission has occurred in the issuance of a certificate of election (subsection (6)).
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The statute also gives the court a broad mandate for providing relief: 

any person to "correct the error, desist from the wrongful act. . . and to do as the court

orders. . . . Id 

Claims Under RCW 29A.68.020.

Petitioners also bring this election contest pursuant to RCW 29A.68.020 , which

provides in pertinent part:

Any registered voter may contest the right of any person
declared elected to an office to be issued a certificate of
election for any of the following causes:

(1) For misconduct on the part of any member of any
precinct election board involved therein; '

' .

(5) On account of illegal votes.

(a)
following:

Illegal votes include but are not limited to the

(i) 

(ii) A vote cast by a person disqualified under
Article VI, section 3 of the state Constitution.

3 RCW 29A.68.011 finds its antecedents in two statutes, RRS ~ 5202, and RRS ~ 5276
both enacted in 1889. RRS ~ 5202 provided for the correction 
primary and nominating elections, and RRS ~ 5276 provided for correcting errors on the
general election ballot. Both applied only to county elections. In 1907, the Legislature
provided for mandatory primary elections, and applied the error statute to the correction of
errors in the primary election. In 1965 the 
recodified the resulting statute as RCW 29.04.030, part ofthe chapter of the Elections
Code entitled "General Provisions." This combination and 
consolidate and simplify the code, not to effect substantive changes. In 
Legislature added a reference to judges of the Court of Appeals. 
added the language "other than as provided in subsections (1) and (3) of this section" to
subsections (2), (4), and (5), and added the limitations period for subsections (1) and (3) as
presently found in the first sentence of the final paragraph.

In 1977 the Legislature added subsection (6), and eliminated the restriction to
county elections, and added the limitations period for subsections (1), (3) and (6). The
statute as amended in 1977 was identical to the current RCW 29A.68.011.

In 2003 , the Legislature recodified RCW 29.04.030 as RCW 29A.68.01O , for the
first time codifying the statute in the Election Contest Chapter, along with RCW
29A.68. 020 et seq. In 2004 , the statute was recodified as RCW 29A.68.011 , as a result of
the partial veto of the primary election act.
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(b) 
improperly registered voters who were not properly
challenged under RCW 29A.08.810 and 29A.08. 820.

RCW 29A.68.020.

The Votes of Which the Petitioners Complain Are Illegal Votes Within
the Meaning of RCW 29A.68.020(5).

Votes of Felons Are Illegal Votes Within the Meaning of
RCW 29A.68.020(5).

This issue is not controversial. Felons whose rights have not been restored are

constitutionally disqualified from voting. Wash. Const. art. VI. , ~ 3. Under RCW

29A.68.020(5)(ii), any vote cast by such a disqualified person is illegal. 

in its order of February 18 2005 , based on its oral ruling of February 4 2005 , that felon

votes are illegal whether or not challenged before the election.

2. 
This issue is likewise uncontroversial. As with felon voters, RCW 29A.68.020(5)

specifically provides that an illegal vote includes " (m)ore than one vote cast by a single

voter. . . ." And as , the Court ruled that such votes are illegal whether or

not challenged in advance of the election.

The WSDCC has contended that where a voter has voted more than once, the Court

should only deduct one vote, not two. The WSDCC moved for summary 

issue, and Petitioners responded on May 18 2005. See Petitioners ' Briefln Response To

WSDCC' s Motion On Dual Votes, filed May 18 2005. That argument will not be

repeated here.

Votes Cast in the Name of Deceased Persons Are Illegal Votes.

Petitioners doubt that the WSDCC will contend that a vote cast in the name of a

deceased voter in not an illegal vote within the meaning 020(5). A vote in

the name of a deceased person also remains an illegal vote under RCW 29A.68.020(5),

notwithstanding the (5)(b) exclusion for votes not challenged in advance of the election.
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Petitioners do not allege that deceased voters voted illegally; obviously they did not

because they were dead. Rather, Petitioners allege that somebody fraudulently 

name of a once registered but now deceased voter, and that election officers accepted and

counted that vote in error. The exclusion ofRCW 29A.68.020(5)(b) does not reach this

situation; it provides only that illegal votes do not include "votes cast by improperly

registered voters. 

. . 

who were not challenged" before the election. Id. (emphasis added).

The exclusion only requires, as a condition of contesting an election based on illegal votes

that the voter be challenged, not that the registration of a voter who is dead be challenged

on the chance that someone will fraudulently cast a vote in that person s name.

All Provisional Ballots Cast (or Potentially Cast) by
Unregistered Voters, or Cast Directly Into the Accuvote
Machines, Are Illegal Votes, and Were Counted as a Result of
Election Worker Error, Neglect or 

The Elections Code does not offer an exclusive definition illegal vote.

RCW 29A.68.020 provides that

(a) Illegal votes 

(i) More than 

(ii) A vote cast by a 

section 3 of the state Constitution.

RCW 29A.68. 020(5)(a). This defInition is by its own terms incomplete. In Foulkes 

Hays the Washington Supreme Court held that the term "illegal votes" means "votes ' cast

4 The WSDCC argument, if adopted, would essentially require that electors set up a
statewide mechanism to police the Auditors ' maintenance of a current list of registered
voters, by somehow locating information on who has died, and then formally challenging
each deceased voter s registration, all on the chance that someone will fraudulently vote
using the deceased voters name, and that the election will be subject to an election contest.
The WSDCC has in the past asserted that this process would be practicable because
public health records are matters of public record. WSDCC Motion, at 1911. 41-43.

This tautological assertion is not helpful in determining what death records are in fact
available, a fact issue that would become relevant if one were to accept the WSDCC'
strained application of subsection (b)( 
voters.
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by persons not privileged to vote and votes not entitled to be counted because not cast in

the manner provided by law.'" 85 , at 634 (1975).

Under Foulkes a vote is illegal if illegal when cast. See Gold Bar Citizens for

Good Government v. Whalen 99 Wn.2d 724, 729 (1983) (quoting Foulkes 85 Wn.2d at

634, and internally citing Bush v. Head 154 Cal. 277 , 97 P. 512 (1908), in holding votes

cast by nonresidents to be illegal because not cast in manner provided by law); Gooch 

Hendrix 5 CaI. 4th 266 851 P.2d 1321 (1993) (citing Bush v. Head, supra for definition

of illegal votes as "votes which have not been cast in the manner provided by law " and

holding that 930 absentee ballots collected and submitted by political organization were

illegal because cast in violation of two absentee ballot procedural statutes) (emphasis

added); James v. Bartlett 359 N.C. 260, 267, 607 S.E.2d 638 (N.C. 2005) (holding

provisional ballots cast outside proper precinct were illegal under provisional ballot

procedural statute, because there was "no indication that. . . our state legislature s intent in

passing (the statute) was to enable voters to cast valid ballots outside their precincts of

residence when such a vote would not otherwise be supported by state law ) (emphasis

added); Matter of Municipal Election Held on May 10 1994, 139 N.J. 553 , 557- , 656

2d 5 (N.J. 1995) (holding that trial court properly excluded as illegal or invalid certain

write-in votes where voter failed to follow exact procedure for casting such vote). The

requirement that votes be cast in a manner provided by law has the purposes of hindering

election fraud and preserving the integrity of the ballot. See Gooch, 5 CaI. 4th at 278

preservation of the integrity of the election process is far more important in the long run

than the resolution of anyone particular election

Provisional ballots cast in and counted by ballot counting devices at the precincts

prior to investigation and verification of registration, are plainly illegal votes under the

Elections Code, whether or not it is possible to speculate that the provisional ballots might

have been fed through the ballot counting devices by persons who were in fact properly
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registered to vote. The issuance, casting and counting of provisional ballots are governed

by WAC 434-253-043 et seq. regulations promulgated by the Secretary of State pursuant

to statutory authority. See RCW 29A.04.610. WAC 434-253-043(4) requires a voter, after

marking the ballot, to

. . . place the ballot in a security envelope, then place the
security envelope with the ballot in it in a provisional ballot
outer envelope and return it to the precinct election official.
The precinct election official shall ensure that the required
information is completed on the outer envelope and have the
voter sign it in the appropriate space, and place it in a secure
container.

Id. (emphasis added). WAC 434-253-047 then sets forth the investigation that the auditor

is to conduct before counting the ballot. Subsection -047 provides in essence that the

auditor may not count the ballot unless the voter (1) is registered (or was previously

registered and the registration was improperly cancelled) and (2) did not vote by absentee

ballot.

In every case in which a voter accepts a provisional ballot and then marks it and

puts it through the ballot counting device, the voter has voted illegally because the voter

has cast the ballot, and the precinct election official has permitted the ballot to be cast, in

violation of WAC 434-253-043(4). If the voter signed the 

person may be sure) and if the auditor has no corresponding provisional ballot envelope

one might guess that the person who signed the poll book cast one of the provisional

ballots into the ballot counting device, but it is merely a guess. Someone else may 

marked and cast the ballot. The person obtaining the ballot may even have taken the 

to a different precinct, where some third person may have cast it in the ballot counting

device without signing the poll book. The person obtaining the provisional ballot may

have decided not to vote at all; and any excess in ballots counted over persons identified as

having voted could then be attributed to any cause, including fraud.
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The illegality of provisional ballots cast in and counted by ballot counting devices

at the precincts, prior to investigation and verification of registration, resembles those

illegalities found in other jurisdictions where courts have held votes to be illegal if illegal

when cast. See O' Neal v. Simpson 350 So. 2d 998 , 1000-12 (Miss. 1977) (finding votes to

be illegal where officials helped non-disabled voters fill out ballots, because it deprived

candidates of the means for detecting fraud); Glenn v. Gnau 251 Ky. 3 6 (1933) (votes

cast outside voting booth without oath or showing of necessity required by election law

were illegal); Adkins v. Huckabay, 755 So. 2d 206 (La. 2000) (invalidating ballot when

voter failed to obtain signature of either notary or two witnesses as required by law);

McCavitt v. Registrars of Voters 385 Mass. 833 , 836 (1982) (facially valid absentee

ballots "cast by good faith voters" were illegal due to procedural mistakes, such as failure

to sign ballot in presence of notary); Stebbins v. Gonzales 3 CaI. App. 4th 1138 (1992)

(voters ' failure to sign identification envelope on absentee ballot rendered votes illegal

because not cast in the manner provided by law); Stringer v. Lucas 608 So. 2d 1351 , 1360

(Miss. 1992) (refusing to dismiss claim that absentee ballots should be invalidated because

lacking attester s certification); Tiller v. Martinez 974 S.W.2d 769, 775 (Tex. App. 1998)

Votes are void and should not be counted if the evidence shows that procedural statutory

requirements were not followed in the casting of absentee ballots, even if the ballots were

rejected for signature discrepancy. ). As with all of , whenever a

provisional ballot is cast directly into a ballot counting device at a precinct, thus avoiding

the procedural and investigative safeguards set out above, the vote is illegal.

For all of the same reasons, the casting of a provisional ballot directly into the

precinct ballot counting devices is error. The WAC clearly imposes responsibilities on

both the voter and the precinct election officer. 

ensure the return of each provisional ballot issued to a voter, the proper recording of
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information on the outer ballot, and the proper delivery of the ballot for investigation and

verification, then the precinct election officer has neglected his or her duty, or has erred

within the meaning ofRCW 29A.68.011 , or has engaged in an irregularity or improper

conduct with the meaning ofRCW 29A.68.070.

Votes Inexplicably Cast in Excess of the Number of Persons
Identified as Having Voted Are Illegal Votes.

Even if one were to accept as true King County' s speculation that 785 votes

counted in the Accuvote machines were cast by persons who obtained provisional ballots

from precinct election officers and then put them directly into the Accuvote machines

there still remain some 300-400 votes counted in the Accuvote machine for which there is

no adequate explanation.

These votes are illegal votes because they were necessarily cast in violation of one

or more election statutes. Any of these votes cast by a person who was issued a

provisional ballot is illegal for the reasons set forth in the immediately preceding section of

this trial brief. Any of these votes cast 

is illegal because the person casting the vote did not sign the poll book, which is required

by statute.

Any person desiring to vote at any primary or election is
required to sign his or her name on the appropriate precinct
list of registered voters.

RCW 29A.44.210. The most important 

unless a person signs the poll book, election officials have absolutely no assurance that the

voter is either registered or qualified to vote, and has not already voted. 

signatures on the poll book is also one source of the calculation of the total number of

persons voting.

The WSDCC may argue that the system is not perfect, that innocent errors occur

and that it is too much to expect that the number of persons recorded as having been
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properly issued ballots will , after accounting for spoiled ballots, reconcile precisely with

the number of ballots counted at the precinct. Some of the errors postulated by the

WSDCC and by some county witnesses , for example - would

tend to have the effect of reducing the number of votes counted to a figure lower than the

number of persons who signed the poll book. The problem in King County is the reverse:

the number of counted ballots is higher than the number of persons who signed the poll

book. The issuance of 

not an innocent error; it is a fundamental impairment of the integrity of a system designed

to ensure that only qualified and registered voters vote, and that they each vote only once.

Courts in other jurisdictions have held that votes inexplicably cast in excess of the

number of persons identified as having voted are illegal votes. See Wilkinson v. Queen

269 S. 2d 223 226 (Ky. 1954) (holding that statute requiring voter to sign comparative

signature book before he or she casts vote is both constitutional and mandatory) (internal

citations omitted); Hayes v. Abney, 186 Miss. 208 , 188 So. 533 (1939) (ballots cast without

first signing poll book were illegal votes because they violated state Corrupt Practices

Act); In re Lannon v. Ring, 107 Minn. 453 , 455 , 120 N.W. 1082 (1909) (trial court erred in

counting extra ballot which exceeded number of voters who signed the poll book). The

ballots cast in excess of the number of registered voters who signed the poll books in the

2004 general election fall squarely within the type of votes disallowed as illegal by these

other jurisdictions.

That allowing such votes to be cast in excess of the number of persons who signed

the poll books constitutes error, neglect, or misconduct on the part of precinct election

officers seems self evident. The Hayes court said it well:

We think this section was outstanding and mandatory for the
prevention of fraud, and the preservation of the purity of the
ballot box. When this section is followed, there can be no
question as to who actually attended and voted in the
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particular election. With it ignored, the door is left wide open
for frauds and the destruction of the will of those who
actually qualified and voted in the election.

188 So. at 536. The excess ballots in King County 

the door wide open for a person to walk into a precinct, take a ballot, mark it, and put it

into the vote counter even if that person had already voted or was disqualified from voting.

No longer could that vote be removed from the ballot pool or identified with a particular

individual, yet it is illegal just the same.

Absentee Ballots Counted in Excess of the 
Credited With Having Voted by Absentee Ballot Are Illegal
Votes.

It is not possible to know who cast the 875 absentee ballots that King County

counted in excess of voters credited with having so voted. It is possible to know, however

that the votes were illegal. If a person returning an absentee ballot was not 

voting, it had to have been for one of several reasons: that the voter s registration had been

cancelled, that the voter did not sign the ballot as required by law, that there was no

signature on file and therefore that the voter was not properly registered, that the voter had

already voted, or that the signature on the ballot did not match the signature in the

registration file and therefore was presumptively not that of the voter to whom the ballot

was sent. In any of , the absentee ballot was not cast in accordance with law

and is illegal for the reasons set forth in the preceding sections of this trial brief.

It is equally obvious that these votes were cast as a result of the errors, omissions

neglect and misconduct of election officials. The Elections Code and the applicable WACs

require election officials to reconcile the absentee ballots received with the votes counted

or rejected, to ensure that each legal vote is counted, that to ensure that illegal votes are not

counted and that election fraud does not occur. See RCW 29A.40. 11 0; 

434-240-270. The regulation 

Each county auditor shall maintain an audit trail with respect
to the processing of absentee ballots which shall include, but
shall not be limited to, the following:
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(7) A reconciliation that all absentee ballots counted plus all
absentee ballots rejected is equal to the total number of
absentee ballots received.

WAC 434-240-270(7) (emphasis added). King County gave the impression of compliance

with this mandate, not by actually keeping track of the absentee ballots, but by consciously

deciding, at high levels within the Division of Records, Elections and Licensing Services

to falsify the Mail  Ballot Report, in order to give the canvassing board and the Secretary of

State the impression of accuracy, when there was none. King County s failure to comply

with the statutory and regulatory mandates occurred in connection with the tabulation of by

far the largest segment of the vote that it counted 

compounding the error, and creating ample opportunity for ballot box stuffmg. This

intentional misconduct alone, without regard to any other fact in the case, justifies the

Court in annulling the issuance of the certificate of election under RCW 29A.68.011.

The Court Is Required to Set Aside the 
Under RCW 29A.68.011 Leaves the True Outcome in Doubt.

At the hearing on a number of motions before the Court on May 2 2005 , the Court

addressed an issue not specifically before it, that is, whether in order to prevail the

Petitioners must show the actual affect of the illegal votes on the outcome of the election.

The Court observed that the Petitioners ' argument was persuasive , that is, that if the

Petitioners can prove that the number of illegal votes exceeded the margin of victory, then

the election should be set aside. The Court stated, however, that in its view the election

contest statutes require the Petitioners to show that the illegal votes or misconduct changed

the election results. The Court relied on RCW 29A.68. 11 0 and - 070. The Court observed

in neither Foulkes v. Hays 85 Wn.2d 629 , 732 P. 2d 777 (1975), nor Hills v. Howell

Wash. 603 , 127 P. 211 (1912), did the courts mention these two statutes, and further

observed that in both cases the courts relied on the existence of fraud to relax the

requirement that the contestant must show that the result was changed. The 
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observed that the Petitioners here do not allege fraud, and that the Petitioners therefore

must show that the illegal votes changed the result of the election.

In the view of the Petitioners, there is ample evidence of fraud, and of the

opportunity for fraud, sufficient to give the Court, under any construction of the Elections

Code, authority to annul the election irrespective of proof of the identities of the candidates

for whom the illegal votes were cast. The Petitioners respectfully urge, however, that the

Court arrived at the conclusion without the benefit of complete briefing on the matter, and

that in fact under existing law in this state (and elsewhere), the Court has ample authority,

in the absence of proof of fraud, to order that an election be set aside based on either illegal

votes or more general misconduct, even when the election contestant is unable to prove for

whom each illegal or unaccounted for vote was cast.

First, the Washington Supreme Court in Foulkes explicitly held that the court in an

election contest has the authority to set aside an election as a consequence of neglect

whether or not the contestant is able to prove that, but for the neglect, the contestant would

have won the election. In Foulkes, the county auditor, during the interim between the

original tabulation of the ballots and a recount, kept the ballots in canvas bags in a vault

that was accessible to several persons during working hours. 

padlock, but the county had left the keys in the padlock. 

testimony, the trial court found that enough ballots had been altered between the original

tabulation and the recount to have potentially altered the outcome of the election. Because

of the potential alterations, which were in turn made possible because of the neglect of

election officials, the court set aside the election, and ordered a new election.

The trial court did not, however, rely on fraud in determining either to grant the

petition or to order a new election. The trial court concluded only that "the election

officers had been guilty of ' neglect of duty' under RCW 29. 04.030 (now RCW

29A.68.011) in failing to properly safeguard the ballots from tampering. Foulkes
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W n.2d at 631-32. The trial court in its oral opinion found that "there was, in terms of the

statute, negligence on the part of the election officials that made the fraud possible.

at 632.

The disappointed candidate appealed, and the Supreme Court affirmed. The court

discussed the interpretation of the very same contest provisions at issue in this contest.

The appellant first challenged the power of the court to inquire into the conduct of

elections. The Supreme 04.030 (now codified at RCW

29A.68.011) provided statutory authority, but described the statute as

( a) 
acting within their general equity jurisdiction, to intervene in
cases of election fraud or wrongdoing. Such jurisdiction

would exist even without such recognition by virtue 
Const. art. IV, 9 6, unless it were ' by law vested exclusively
in some other court. ",

Id at 632-33 (emphasis added). The court went on to hold that the authority to inquire into

the conduct of elections carries with it all the means to remedy whatever neglect may have

been discovered. "Where appropriate, these necessary and proper powers would include

the power to order a new election where no other remedy would adequately correct

distortions in election results caused by fraud or neglect."

The appellants specifically argued that RCW 29.65. 010 (now RCW 29A. 68. 020)

provided the exclusive remedy, as a subsequently enacted statute. The Supreme Court

rejected that notion as well:

Where the remedy provided in an election contest statute
does not apply to a particular challenge and is not made
exclusive, we have held that the power of a court to entertain
that action under another head of its jurisdiction is
unaffected.

Id at 634. The court went on to 

In a situati0n such as the trial court found existed here, it
might be impossible to show by whom the ballots were
altered, though it is proven that the alteration took place. 
impose a requirement that an election contestant produce a
smoking gun to obtain relief in such circumstances would
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deprive him of relief despite the clear merits of his claim that
the election was invalid. RCW 29.65. 010 (now
RCW 29A. 68. 020) therefore did not apply, and the trial court
correctly proceeded under the alternative authority provided
it by RCW 29.04. 030 (now RCW 29A. 68. 011).

Id at 634-35.

Neither does Hill v. Howell 70 Wash. 603 , 609 (1912) stand for the proposition

that an election contest Petitioner must offer positive proof, in connection with a claim of

error under RCW 29A.68.011 , that absent the error the Petitioner would have won the

election. In Hill the Petitioner had lost the election by five votes. The Petitioner asserted

that six votes were illegal (including five allegedly cast by persons not qualified to vote),

and contended that all the votes from one precinct should be disregarded because the

precinct polling place closed earlier than permitted by statute. The court found that four

votes were illegal, and determined that three should be deducted from the total of the

successful candidate. The court declined to disregard the votes from the precinct that

closed early.

Hill has no precedential impact on the current case, for a number of reasons. First

the Hill court never discussed what must be proven, or what relief was available, under the

predecessor to RCW 29A.68.011. The Petitioners asserted 

the case under Rem. & BaI. Code ~ 4942 , which resembled the current RCW 29A.68.070

(or its county-office equivalent, RCW 29A.68.080):

With reference to general elections, it is provided by statute
(Rem. & BaI. Code, ~ 4942) that no irregularity or improper
conduct in the proceeding of the board of judges, or any of
them, shall be construed to amount to such malconduct as to
annul or set aside any election, unless the irregularity or
improper conduct shall have been such as to procure the
person whose right to the office may be contested to be
declared duly elected when he had not received the highest
number of legal votes.

Hill 70 Wash. at 608-09. Second, the Petitioner did not argue, and the court did not

discuss, what relief might have been appropriate if the evidence had shown that the number

of illegal votes, whether or not cast as a consequence of official error or misconduct
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