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Petitioners submit this trial brief in anticipation of the trial of this action, set to
commence on May 23, 2005.

I. INTRODUCTION

The basic facts are by now well known to the Court. Initial tabulations of the
ballots cast in Washington’s general election on November 2, 2005 showed Dino Rossi to
have received the most votes for the office of Governor. Because the margin of Rossi’s
election was less than 2,000 votes (out of some 2.9 million votes counted) and less than
one half of one percent of the total number of votes cast for the two candidates, the
Secretary of State ordered a mandatory machine recount pursuant to RCW 29A.64.021(a).
After the machine recount, Rossi led Gregoire by 42 votes statewide. Gregoire applied for
a manual recount pursuant to RCW 29A.64.011. The manual recount gave the election to
Gregoire by a margin of 129 votes.

The 39 counties certified their final election results to the Secretary of State during
December 2004, pursuant to RCW 29A.60.230 and WAC 434-262-080. The Secretary of
State transmitted the results to the Speaker of the House of Representatives pursuant to the
Wash. Const. art. III, § 4. On January 10, 2005, the presiding officers of both houses of
the legislature delivered a Certificate of Election to Gregoire. On January 7, 2005, the
Petitioners filed their Election Contest Petition and the first of numerous affidavits of
electors in accordance with RCW 29A.68.011 et seq.

The change in the election result in the manual recount was largely attributable to
changes in the results in King County, the largest and the most heavily Democratic county
in the state. Accordihg to the results of the initial count in King County, Gregoire received
59% of the votes cast for either Gregoire or Rossi. In the machine recount, King County
counted an additional 941 votes cast for the two candidates, of which King County counted
593, or 63%, for Gregoire. In the manual recount, King County counted another 537

additional ballots cast for the two candidates, of which King County counted 358, or
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66.6%, for Gregoire. At each count, Gregoire’s percentage of the newly discovered votes
increased.

Subsequent discovery has revealed that the counties, principally but not exclusively
King County, counted hundreds of votes cast by persons who were disqualified from
voting as felons, and a smaller but significant number of persons who voted twice, or who
voted using the voter names and registrations of persons who had died prior to the election.
Discovery has also confirmed what the press reports were indicating, that King County’s
election processes, and its compliance with its processes, were grossly inadequate. Many
felons were permitted to vote. More than a thousand votes were cast by persons whom
King County had failed to ensure were qualified and registered voters, and whose identities
can not now be determined. These votes, like those of felons, double voters, and
“deceased” voters, were illegal.

King County officials have also testified that they knowingly falsified a critical
Mail Ballot Report that formed part of the basis for its certification of results to the
Secretary of State. King County officials stated on the report that the number of absentee
ballots received exactly equaled the number counted plus the number rejected, when in fact
they knew that they had not tracked the number received and that the number listed on the
report as received was merely the sum of those counted and those rejected. Long after
certification, and in fact many weeks after the commencement of this election contest,
King County was still discovering uncounted absentee ballots. Dean Logan, King
County’s Director of Records, Elections and Licensing Services Division, has admitted the

effect of the flaws in King County’s election processes:

Q. (By Mr. Maguire) Do you know whether the returns
in King County were accurate within 129 votes?

A. Can you repeat? The difference in votes was far
more than 129 in King County so --

Q. Right. But the question is do you know whether the
returns in King County were accurate within 129 votes?
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A. No, I do not.
Deposition of Dean Logan, at 225.

II. SUMMARY OF CASE

Petitioners will offer evidence of the following at trial:

e The counties counted 883 votes of felons whose civil rights had not been
restored. Of these, 711 were cast and counted in King County, which went
57.66% for Gregoire (among all candidates) in the general election.

e The counties counted 16 votes cast by persons who cast more than one ballot in
the State of Washington.

e The counties counted 47 votes cast in the name of voters who were deceased at
the time of the election.

e The counties counted 3 votes cast by persons who also voted in another state.
King County counted 2 such votes, and Kitsap County counted a third.

e Two voters unlawfully cast ballots in Lewis County in the names of other,
registered voters.

e King County counted more than a thousand ballots in the poll site ballot
counting devices (“Accuvote machines™) in excess of the number of individuals
who signed the precinct poll books to cast their vote at the precinct poll sites.
King County believes that approximately 785 of these “excess votes” may be
accounted for by voters who signed the provisional ballot poll book pages but
who did not return their provisional ballots to the election workers as required
by law. Many of these persons, if indeed they are the persons who obtained
provisional ballots and put them in the Accuvote machines, were unregistered,

“had already cast other ballots in the election, or were otherwise ineligible to
vote.

e King County tabulated 875 absentee ballots in excess of the number of absentee
ballots that it received and verified.

e Pierce County counted approximately 164 provisional ballots that voters
unlawfully passed through the precinct ballot counting devices before Pierce
County investigated and determined that the voters were properly registered
and had not otherwise voted in the election.

e Pierce County counted approximately 135 ballots in excess of the number of
lawfully registered voters who actually voted. As in King County, the
identifying information for these voters cannot be determined because it is not
possible to associate the ballots with any identifiable voter.

In addition, the evidence will show that after it certified its election results to the Secretary

of State in December, 2004 — indeed, after the commencement of this election contest —
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